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THE PENNS AND THE TAXATION OP THEIE ES- 
TATES BY THE PEOV1NCIAL ASSEMBLY. 

[The magazine cannot usually afford the space to print in externa 
extremely long documents, but the exceptional interest and importance 
of the following " Breviate'' exempts it from the action of this very 
necessary rule. It is the Penns' side of the controversy between them 
and the Provincial Assembly as prepared by their counsel for presenta- 
tion at the hearing before the Board of Trade in opposition to the powers 
claimed by the Assembly, and it has not only remained hitherto un- 
published but also unknown and unconsulted by students of Penn- 
sylvania history. The right of the Provincial Assembly to include the 
Proprietary estates (improved and unimproved) in Pennsylvania among 
the subjects of taxation embodied in their tax bills was throughout the 
colonial period one of the " burning questions of the time" which always 
flamed up most furiously as the necessity to raise funds for the defence 
of the Province against the French and their Indian allies became most 
urgent. Two drafts of the argument on behalf of the Penns are now 
preserved among the " Penn Papers" in the collection of the Historical 
Society of Pennsylvania. The text of the one which seems to have 
been the finished draft is here presented in full, and to it have been 
appended all the variations and portions of the other not therein in- 
cluded. The references to Franklin and the part taken by him in the 
controversy are among the most outspoken examples of the Proprietary 
feeling against him, and their embodiment in the " Breviate" shows the 
extent of the antipathy and dread in which he was held by the Penns. 
As a recital of the benefits conferred upon the Province by the Propri- 
etaries, it is not a very strong document, but as an indictment of the Pro- 
vincial Assembly for its encroachments on the charter rights of the Propri- 
etaries it is quite the reverse, and as such is well worthy of very careful 
consideration. 

Many of the powers conferred by the Royal Charter upon the Propri- 
etary and his heirs are here analyzed by the most eminent counsel of the 
day at the English bar, — lawyers versed in the intricacies of chancery 
practice and the still more abstruse procedure involved in the deter- 
mination of questions of prerogative law such as largely entered into 
this case. Their " Breviates" present not only the legal aspects of the 
controversy between the Penns and the majority of the Provincial 
Assembly, but also a variety of important facts brought forward in 
support of the contentions on both sides of the momentous questions 
involved. It is as much a matter of regret that the arguments in 
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support of only one side of the case can now be found as of wonder 
that documents of such great importance should so long have escaped 
attention. 

Both these documents are now printed for the first time, and the 
editor feels assured that no more valuable contribution to our pro- 
vincial history has appeared in the pages of the Pennsylvania 
Magazine.]— Ed. Penna. Mag. 



Mr Wilmot's Brief in behalf of the Proprietaries 
in opposition to the approval of certain acts of 
Assembly. 1 



4* March 1680. 
Charter of 
Pennsylvania 
granted to 
Mr. Penn. 



Case. 

King Charles the Second by charter or Let- 
ters Patent under the Great Seal granted in fee 
unto "William Penn, Esq., who is since deceased 
and is at present represented by two of his sons 
and devisees, a tract of land in America bounded 
as therein mentioned, with the isles, lakes, rivers, 
waters, &c. within those limits and the fishings, 
viens, mines, quarries of gold, silver, &c. 

And made, created and constituted the said 
"William Penn, his heirs and assigns the true 
and absolute proprietary of the said country. 

" Saving always to us, our heirs and successors 
the faith and allegiance of the said William 
Penn, his heirs and assigns and of all other pro- 
prietaries, tenants and inhabitants that are or 
shall be within the territories and precincts 
aforesaid. 

And saving also unto us, our heirs and suc- 
cessors the sovereignty of the aforesaid country. 

Habendum unto the said William Penn, his 
heirs and assigns to the only proper use and be- 
hoof of the said William Penn, his heirs and 
assigns forever. 



1 From the original in the Penn Papers in the collection of the His- 
torical Society of Pennsylvania. 
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" To be holden of us, our heirs and successors, 
Kings of England, as of our castle of Windsor, 
in our county of Berks in free and common 
soccage by fealty only, for all services, and not 
in capite or by knigbt's service." 

" Yielding and paying two beaver skins, to 
be delivered at our said castle of Windsor on 
the first day of January in every year and also 
the fifth part of all gold and silver ore which 
shall be found within the limits aforesaid. 

" And of our further grace, certain knowledge 
and meer [sic] motion we have thought fit to 
erect and we do hereby erect the aforesaid 
country and islands into a province and seigniory 
and do call it Pennsylvania, and so from hence- 
forth we will have it called. 

Then there follows a grant of powers of legis- 
lation and other powers in the words following : 
powers ofiegis- "And forasmuch as we have hereby made 
and ordained the said William Penn, his heirs 
and assigns the true and absolute proprietaries 
of all the lands and dominions aforesaid, know 
ye therefore that we reposing special trust and 
confidence in the wisdom, justice and prudent 
circumspection of the said William Penn for us, 
our heirs and successors dc^ grant free, full and 
absolute power by virtue of these presents to 
him and his heirs and to his and their deputies 
and lieutenants for the good and happy govern- 
ment of the said country, to ordain, make, enact 
and under his and their seals to publish any laws 
whatsoever for the raising of money for the 
public use of the said province or for any other 
end appertaining, either unto the public state, 
peace or safety of the said country, or unto the 
private utility of particular persons, — according 
unto their best discretions — by and with the 
advice, assent and approbation of the freemen 



lation. 
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of the said country or the greater part of them 
or of their delegates or deputies ; whom for the 
enacting of the said laws, when and as often as 
need shall require, we will that the said William 
Penn and his heirs shall assemble in such sort 
and form as to him and them shall seem best. 

"And the same laws duly to execute unto 
and upon all people within the said country and 
limits thereof. 

"And we do likewise give and grant unto to appoint 
the said William Penn and his heirs and to his gea " 
and their deputies and lieutenants, full power 
and authority to appoint and establish any judges 
and justices, magistrates and officers whatsoever 
for what causes soever, for the probate of wills 
and for the granting administrations within the 
precincts aforesaid and with what power soever 
and in such form as to the said William Penn 
or his heirs shall seem most convenient ; also to 
remit, release, pardon and abolish whether be- Pardon crimes, 
fore judgment or after, all crimes and offences 
whatsoever committed within the said country 
against the said laws, treason and wilful and 
malicious murder only excepted, and in those 
cases to grant reprieves until our pleasure may 
be known therein ; and to do all and every other 
thing and things which unto th« complete es- 
tablishment of justice unto courts and tribunals, 
forms of judicature and manner of proceedings 
do belong, although in these presents express 
mention be not made thereof; and by judges Appoint judi- 
by them delegated to award process, hold pleas, cature - 
and determine in all the said courts and tribu- 
nals, all actions, suits and causes whatsoever as 
well criminal as civil, personal, real and mixed. 

" Which laws so as aforesaid to be published, 
our pleasure is and we do enjoin, require and Make laws. 
command shall be most absolute and available 



294 The Penm and the Taxation of their Estates. 

in law, and that all the liege people and subjects 
of us, our heirs and successors do observe and 
keep the same inviolable in those parts so far 
as they concern them under the pain therein 
expressed or to be expressed 
proviso con- « p rov i<i e <i nevertheless That the said laws be 

sonant to rea- 
son, &c. consonant to reason and be not repugnant or 

contrary but as near as conveniently may be 

agreeable to the laws, statutes and rights of this 

our kingdom of England. 

Reservation of « And saving and reserving to us, our heirs 
and successors the receiving, hearing and deter- 
mining of the appeal and appeals of all or any 
person or persons of or belonging to the terri- 
tories aforesaid or touching any judgment to be 
there made or given. 

Power to make « And forasmuch as in the government of so 
great a country sudden accidents do often hap- 
pen whereunto it will be necessary to apply a 
remedy before the freeholders of the said prov- 
ince or their delegates or deputies can be as- 
sembled to the making of laws, neither will it 
be convenient that instantly upon every such 
emergent occasion, so great a multitude should 
be called together, therefore for the better gov- 
ernment of the said country we will and ordain, 
and by these presents for us, our heirs and suc- 
cessors do grant unto the said William Penn 
and his heirs by themselves or by their magis- 
trates and officers in that behalf duly to be or- 
dained as aforesaid to make and constitute fit 
and wholesome ordinances from time to time 
within the said country to be kept and observed 
as well for the preservation of the peace as for 
the better government of the people there in- 
habiting and publicly to notify the same to all 
persons whom the same doth or any way may 
concern, which ordinances our will and pleasure 
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is shall be observed inviolably within the said 
province under pains therein to be expressed. 
" So as the said ordinances be consonant to Consona ft to 

reason, &c. 

reason and be not repugnant or contrary but so 
far as conveniently may be agreeable with the 
laws of our kingdom of England. 

"And so as the said ordinances be not ex- Not t0 Uke 
tended in any sort to bind, charge or take away &o. 
the right or interest of any person or persons, 
for or in their life, members, freeholds, goods 
or chattels 

" And our further will and pleasure is, that Laws of pr °P- 

i • . n erty as in 

the laws for regulating and governing of prop- England un- 
erty within the said province as well for the de- tu altered - 
scent and enjoyment of lands, as likewise for 
the enjoyment and succession of goods and 
chattels, and likewise as to felonies, shall be 
and continue the same as they shall be for the 
time being, by the general course of the law in 
our kingdom of England, until the said laws 
shall be altered by the said "William Penn, his 
heirs or assigns and by the freemen of the said 
province, their delegates or deputies or the 
greater part of them. 

" And to the end the said William Penn or au laws to be 
his heirs or others the planters, owners or in- tTtt^Mry 
habitants of the said province may not at any council in 
time hereafter by misconstruction of the powers Te years ' 
aforesaid through inadvertancy or design depart 
from that faith or true allegiance which by the 
laws of this our realm of England, they and all 
our subjects in our dominion and territories 
always owe unto us, our heirs and successors by 
color of any extent or largeness of powers 
hereby given or pretended to be given or by 
force or color of any laws hereafter to be made 
in the said province by virtue of any such 
powers, our further will and pleasure is, that 
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a transcript or duplicate of all laws shall be 

so as aforesaid made and published within the 

said province shall within five years after the 

making thereof be transmitted and delivered to 

the Privy Council for the time being of us, our 

heirs and successors" 

Ana if within » And if an y f the said laws within the space 

jected from of six months after that they shall be so trans- 

thence to be- m itted and delivered or declared bv us, our 

come void . . •> ' 

otherwise to heirs or successors in our or their Privy Coun- 
t>em force. c y i ncons i 8 tent with the sovereignty or lawful 
prerogative of us, our heirs or successors, or 
contrary to the faith and allegiance due the 
legal government of this realm from the said 
William Penn or his heirs, or of the planters 
and inhabitants of the said province and that 
thereupon any of the said laws shall be adjudged 
and declared to be void by us, our heirs or suc- 
cessors under our or their Privy Seal, that then 
and from thenceforth such laws concerning 
which such judgment and declaration shall be 
made shall become void, otherwise the said laws 
so transmitted shall remain and stand in full 
force according to the true intent and meaning 
thereof." 
Liberty for sub- Tjj e charter then proceeds and gives power, 

jects to trans- * ° r » 

port them- license and liberty, to the king's subjects, to trans- 
MlTes - port themselves and families unto the said coun- 

try and there to settle, dwell, inhabit and plant. 
License to tra- j t a ] so g ran ta unto the said William Penn and 
his heirs, and to all others who shall repair 
thither, license to trade and freight according 
to the laws of England, and into the said coun- 
try to transport wares, goods, merchandise and 
grain and other necessaries for food or clothing 
(not prohibited by law) saving to the crown the 
legal customs and duties due for the same by 
statute. 
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The charter grants further powers to the said To dlvide the 

.... , t . i country into 

William Penn, his heirs and assigns to divide counties, *c. 
the country into towns, hundreds and counties, 
to erect and incorporate towns into boroughs, 
and boroughs into cities and to make and con- 
stitute fairs and markets therein. 

It further grants license to the said William To import. 
Penn, his heirs and assigns and to all the inhabi- 
tants and dwellers in the province to import all 
merchandise and goods that shall arise of the 
fruits and commodities of the said province 
into England and not into any other country. 
And gives him full power to dispose of the said 
goods in the said ports and if need be within 
one year to export the same again into any other 
countries according to law, provided they pay 
such customs and duties as the rest of the Eng- 
lish subjects shall be bound to pay, and observe 
the Acts of Navigation and other laws. 

The charter also grants unto the said William To erect har- 
Penn, his heirs and assigns, full and absolute ou ™' 
power and authority to make, erect and consti- 
tute (within the said province such and so many 
seaports, harbours, creeks, havens and other 
places for discharge and unlading of goods, and 
with such rights, jurisdictions, liberties and 
privileges to the said ports belonging as to him 
and them shall seem meet and convenient ; and 
that all ships and vessels which shall come for 
merchandise and trade unto the said province 
or out of the same, shall be laden or unladen 
only at such ports as shall be erected and con- 
stituted by the said William Penn, his heirs 
and assigns, any use, custom or other thing to 
the contrary notwithstanding. 

The charter further ordains and grants unto To enjoy cus- 
the said William Penn, his heirs and assigns, ^ andsub " 
that he and they may forever have and enjoy 
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the customs and subsidies in the ports and har- 
bors aforesaid payable or due for merchandises 
and wares there to be laded and unladed ; the 
said customs and subsidies to be reasonably as- 
sessed upon any occasion by themselves and the 
people there as aforesaid to be assembled, the 
King thereby gives power upon just cause and 
in a due proportion to assess and impose the 
same. 
The proprieta- f^g charter contains the King's pleasure 

ries to appoint 

an attorney, that the said William Penn, his heirs and as- 
to aLTpriv 1 8 ^S ns sna ^ fr° m time to time appoint an attor- 
counciitoap- ney or agent to reside in or near London, who 
court of jus^ sna ^ ma ke known the place where he shall 
tice, &c dwell to a clerk of the Privy Council, and shall 
be ready to appear in any of the courts at West- 
minster to answer for any misdemeanor that 
shall be committed, or by any wilful fault or 
neglect permitted by the said William Penn, 
his heirs or assigns against the laws of trade 
or navigation ; and after it shall be ascertained 
in any of the said courts what damage his 
majesty or his successors shall have sustained 
by such default or neglect, the said William 
Penn, his heirs or assigns shall pay the same 
within one year after taxation and demand from 
such attorney, or if there shall be no such at- 
torney by the space of one year, or such attor- 
ney shall not pay such damages within one year 
and answer such other forfeitures and penalties 
within the said time as by the acts of Parliament 
in England are or shall be provided, then it shall 
be lawful for the King, his heirs and assigns to 
resume the government of the said province and 
the same to retain until payment thereof. But 
notwithstanding any such seizure or resumption 
of the government nothing concerning the pro- 
prietary or ownership of any lands, tenements 
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or other hereditaments or goods or chattels of 
any of the adventurers, planters or owners, 
other than the respective offenders there, shall 
be any way affected or molested thereby. 

The charter contains a proviso and declaration 
of the King's will and pleasure that neither the 
said William Penn nor his heirs nor any other 
the inhabitants of the province, shall have or 
maintain any correspondence with any other 
king, prince or state or with their or any of 
their subjects, who shall then be in war against 
his majesty, his heirs or successors. Nor shall 
the said "William Penn or his heirs or any other 
the inhabitants of the said province make war 
or do any act of hostility against any other 
king, prince or state, or any of their subjects, 
who shall then be in league or amity with the 
king, his heirs or successors. 

" And because in so remote a country and situ- 
ate near many barbarous nations the incursions 
as well of the natives themselves as of other en- 
emies, pirates and robbers may probably be 
feared, therefore we have given and for us, our 
heirs and successors, do give power by these 
presents unto the said William Penn, his heirs 
and assigns, by themselves or their captains or 
other their officers to levy, muster and train all 
sorts of men of what condition or wheresoever 
born, in the said Province of Pennsylvania for 
the time being, and to make war and pursue the 
enemies and robbers aforesaid as well by sea as 
by land, yea even without the limits of the said 
province and, by God's assistance to vanquish 
and take them, and being taken to put them to 
death by the laws of war, or to save them at 
their pleasure. And to do all and every other 
act and thing which to the charge and office of 
a captain-general of an army belongeth or hath 



To maintain no 
correspond- 
ence with 
any state at 
war with 
England or 
make any 
war against 
any state in 
amity. 



To destroy ene- 
mies, pirates 
and robbers. 
Mr. Penn 
there fore 
Captain -Gen- 
eral. 
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accustomed to belong, as fully and freely as any 
captain-general of an army hath ever had the 
same." 
Licensetogrant The charter grants to the said William Penn, 

the lands. . ° 

his heirs and assigns, power, license and author- 
ity at his and their pleasure to assign, alien, 
grant, demise or enfeoff such parts of the prem- 
ises to him or them that shall be willing to pur- 
chase the same, as they shall think fit, to hold 
to the purchasers in fee or in tail or for life, 
lives or years, to be held of the said "William 
Penn, his heirs and assigns of the said seigniory 
of Windsor by such services, customs and rents 
as shall seem fit to the said William Penn, his 
heirs and assigns and not immediately of the 
king, his heirs and successors. 

And grants license, power and authority to 
such purchasers to take and hold the said prem- 
ises notwithstanding the statute quia emptores 
ierrorum 
Tojrect man- The charter grants license to the said William 
Penn and his heirs, likewise, to all such persons 
to whom the said William Penn ,or his heirs 
shall grant any estate or inheritance as aforesaid 
to erect any parcels of land in the said province 
into manors by and with the license to be first 
had and obtained under the hand and seal of the 
said William Penn or his heirs, and in the said 
manors to hold courts baron, view of frank 
pledge for conservation of the peace and better 
government of those parts &c. 
no tax but with The king thereby covenanted for himself, his 
onhepropri! heirs and successors with the said William 
etary ana as- Penn, his heirs and assigns not to set or make 
acTo/pMUV any imposition, custom or other taxation, rate 
ment. or contribution whatsoever upon the dwellers 

and inhabitants of the said province for their 
lands, tenements, goods or chattels within the 



ors. 
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said province or in or upon any goods or mer- 
chandise within the said province, or to be 
laden or unladen within the ports or harbours of 
the said province unless the same be with the 
consent of the proprietary or chief governor 
and assembly or by act of Parliament in Eng- 
land. 

The king commands that this his declaration AU pe^ons to 
shall be received in all courts, for a sufficient ter. 
payment, discharge and acquittance and com- 
mands all officers and ministers not to attempt 
anything to the contrary of the premises or to 
withstand the same, but to be aiding and assist- 
ing to the said William Penn and his heirs, and 
to the inhabitants and merchants of the said 
province in the full use and fruition of the 
benefit of this charter. 

The king declares his pleasure and charges Twentypersons 
and requires that if any of the inhabitants of ^preacher. * 
the province to the number of 20 shall at any 
time be desirous and shall signify their desire 
to the Bishop of London, that any preacher or 
preachers to be approved by the said bishop 
may be sent to them for their instruction, then 
such preacher or preachers shall and may be 
and reside within the said province without any 
denial or molestation whatsoever. 

And lastly it ordains and commands that if construction of 

ii. .. tit. . the charter 

any doubts or questions should arise concerning mos t favora- 
the true sense and meaning of this charter, such ble t0 Mr - 
interpretation shall be made as shall be adjudged 
most advantageous and favorable to the said 
William Penn, his heirs and assigns. 

Proviso that no interpretation be admitted 
thereof by which the allegiance due unto his 
majesty, his heirs or successors may suffer any 
prejudice or diminution. 

Although express mention be not made of the 
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true yearly value or certainty of the premises 
or of other gifts or grants made to the said 
"William Penn, or any statute, act, ordinance, 
provision/proclamation or restraint or any other 
thing, cause or matter whatsoever, to the con- 
trary hereof in anywise notwithstanding. 

I have given an abstract of the whole body of the charter 
(although all parts thereof may not be equally material on 
the present occasion), as one part may tend to explain and 
give light to another. In those parts which seem to be 
most material, I have given a faithful copy verbatim ; and if 
greater satisfaction is required, a copy at length of the whole 
charter is left herewith. 



(To be continued.) 



